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of 22 D.c.Code 3204. Trial was held on October 


and the Appellant found guilty <s charged. On Novenber 


1969 the Appeliant was sentenced for a period of two to 
six years. 

Previously, on July 9, 1968, Appellant had been 
convicted and sentenced by the District of Columbia Court 
of General Sessions for violation of 22 D.c.code 3204, in 


Criminal No. 15927-68. 


ARGUMENT 
The trial court should not have sentenced 
the Appellant to a term of imprisonment 


= 


for more than one year. 


Section 3204, Title 22, Distric 


(1967 ead.) provides that persons convicted under ; setio 


shall be punished as provided in. Section 22 D.c.code 3215, 


unless the violation occurs after a prior conviction of 


pees 


Section 3204, in which case the sentence shall not de 


como 


~ 


than ten years. Section 3215 provides for a term 


imprisonment o= not more than one year. 


Apvellan ante wy before this Court, of two 


Om 


to six years for violation of Section 3204, was premised cn 
the prior conviction of 22-3204 which was at the time énd 
still is on appeal. Lee v. United States, District of 
Columbia Court of Appeals No. 4180. 

Section 3204 provides in pertinent part as follows: 


§22-3204. Carrying concealed weapons. 

"  . . Whoever violates this section 
shall be punished as provided in section 
22-3215, unless the violation occurs 
after he hes been convicted in the 
District of Columbia of a violation of 
this section or of a felony, either in 
the District of Columbia or in another 
jurisdiction, in which case he shall be 
sentenced to imprisonment for not more 
than ten years." 


Statutes such as Section 3204 were unknown at common law 
and require a strict construction in favor of the defendant. 
Sheftic v. Boles, 295 F.Supp. 1347 (N.D.West Va. 1969) Where 
@isabilities, disqualifications, forfeiture and sentence 


detriments are to follow upon a "conviction", in the eyes of 


the law, "conviction" is consex 


which is 


conviction waich 
m as Section 
impose a greater sencence. 


== so > a ro te ete tad Trine < ~ 
MENS MUVSe CH conviction" which 15 On 


Weainwxicht, 


State, 63 Okla.crim. 445, 77 P.2d 
116 Neb. 219, 216 N.W. 556 (1927); 
114, 123 S.w.2a@ 887 (1938); 
12 S.W.2a 330 (1931); State v. 
tate v. Vollmer, 6 
379 (21870) 
The only reported federal case law on point is Rogers 
v. United States, 325 F.2a 485 (10th Cir. 1963), which held 
that a prior conviction on appeal could be used as the basis 


to impose an increased sentence. The case was reversed by 


the Supreme Court anc remanded for resentencing. 378 U.S. 


12 Leed.2d 1041, 84 S.Ct. 1932 (1964) 

appellant has already served more time in jail than 
thet for which he could be properly sentenced if this Coure 
follows the weight of authori is presently unable 
to obtain his freedom. It is cbvious that a very substanticl 
injustice will have been done if the conviction used to 
impose a greatex sentence is reversed by the District o= 
Columbia Court of : S is this very situation which 


authority rule. 
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Wherefore, it is requested that the case he reversed 


and remanded to the lower court for resentencing. 
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Rogers v. United States, 325 F.2a 485 (10th Cir. 


1963), vacated and remanded for resentencing, 
SFGIUAS TSA LOSE) Solclie ek oie: Gottel tettlon feulel ten leh 0) lees 


The government concedes that the state courts have 
prohibited the use of a prior conviction for the purpose of 
increasing punishment when the prior conviction is on appeal, 


and that a conviction which is on appeal is not a final 


judgment. The government also concedes that those decisions are 


persuasive but contends that they are not and should not be 
controlling because of federal procedures which eliminate the 
dangers of relying upon a conviction pending appeal. In the 
brief the government states that the time delay between the 
arrest and sentencing will normally make this problem academic 
for the appeal should be resolved by the time an accused is 
sentenced. The appellant is not quite so optimistic. And, 

in fact, this appellant is a prime example showing that this 
matter is far from academic. He has already served close to 
one and one-half years in jail and may very well spend up to 
two years before this court renders its decision. It is 
submitted that it is not unusual for an appeal to take many 
years, and that: this is-not unusual or academic. It is 
suggested that the usual situation concerning conviction on 
appeal is that the government simply does not use a conviction 
which is on appeal for the purpose of persuading the court 


to impose an enhanced sentence upon a convicted defendant. 


In support of its thesis the government also suggests 


that there is no danger in relying upon a prior conviction as 


an accused has available to him the procedures under Rule 35, 
Federal Rules of Criminal Procedure, or 28 U.S.C. 2255, 
Obviously, a court which initially relied on a conviction 
which is on appeal to impose an enhanced penalty upon a 
defendant is not particularly amenable to correct or reduce 

a sentence pursuant to Rule 35. If the court had been under 
the impression that the conviction on appeal in some way 
hampered the enhanced sentencing it is not likely that it would 
have imposed the enhanced sentence initially. Hence, Rule 35 
is of no particular benefit. Moreover, in the case presently 
before the court the trial court on two occasions was 
indirectly presented with the issue as to correctness of its 
sentence based upon the conviction on appeal, and on neither 
occasion did it give any indication that it had the slightest 
doubt as to the correctness of the sentence imposed. It 
should be stated, however, that on each of these two occasions 
Rule 35 was not in issue, but only the issue of release on 
bail vending appeal. The fact that the court denied the 
appellant's motion for release pending appeal in view of the 
appellant's contention the sentence was in error fortifies 
the position that the court was steadfast in its view as to 


ane 


the correctness of the sentence it had imposed. Also, 
28 U.S.C. 2255 does little more than permit the trial 

court to amend its sentence, and consequently affords no 
additional relief to a convicted defendant. Neither Rule 35 
nor 28 U.S.C. 2255 affords any realistic relief in a situation 
such as that presently before the court, nor do they provide 
relief for a convicted defendant who has spent two years in 
jail based upon a prior conviction which is later reversed. 
Amending a sentence under Rule 35 or 28 U.S.C. 2255 for a 
G@efendant who has spent more time in jail than that for 
which he could have been sentenced but for a prior gonviction 
which is later reversed is of little consequence for the time 
already spent in jail. It is this very possibility, the 
outcome of which is never known until after the defendant 
has served sufficient time in jail for the appeal to be 
decided, that should compel this court to reverse this 
case for resentencing. This was the very situation in 
Rogers v. United States. 

The government also states in its brief at page 4 
that "it is (also) clear that if a conviction is affirmed 
on appeal the date that the judgment of the trial court is 
entered controls for increasing punishment." The case of 
Hernandes v. Wainwright, 296 F.Supp. 591 (N.D. Plorida, 1969) 


is cited for this proposition; and at page 7 of the brief 


Jackson v. United States, 95 U.S.App.D.C. 28, 221 F.2d 883 (1955) 


. 


as 


is cited as authority for this proposition. However, 
these cases do not so hold. In fact, it has long been 

a rule that if a conviction is affirmed the date of the 
appellate judgment controls for increasing punishment. 

See Arbuckle v. State, 132 Tex.crim. 371, 105 S.W.2d 219 
(1937). Moreover, the Hernandes v. Wainwright case cited 
by the government at page 594 states by inference that the 
date of the appellate decision controls for the purpose of 
filing an action under the habitual criminal statute. 

It is worth noting that the decision of state courts 
deserve particular attention and merit on the matter here in 
issue. State courts have been dealing with this matter for 
a very long time and have developed not only a body of case 
law on the subject, but expertise on the matter as well. 
Federal courts on the other hand have had very little opportunity 


to consider the matter. 


The government brief attempts to question the sincerity 


of the appellant in filing the notice of appeal in the lower 

court inasmuch as the notice of appeal was filed 4-1/2 months 
after his arrest for the second offense. It should be noted 

that that notice of appeal was filed by a member of the 


District of Columbia Bar, Charles J. Murray. To suggest that 


this appellant had the sophistication or that his attorney 
filed the notice of appeal for the purpose of defeating the 
provision of a statute imposing an enhanced sentence for 
second offenders is unrealistic. This counsel for appellant 
has discussed this matter with Mr. Murray and has been advised 
that neither he nor the appellant had any such motives The 
appellant inquired of the D. C. Court of Appeals as to the 
status of his appeal which was to have been filed by trial 
counsel and when it was discovered that it had not been 
filed, Judge Hood requested Mr. Murray to file the notice 
of appeal and to represent the appellant. Moreover, it should 
be noted that the original indictment. contained no notice that 
the defendant might be sentenced as a second offender and in all 
likelihood the first notice that the appellant had of such 
possibility was on November 25, 1969 when the United States 
Attorney*s Office filed an information as to previous conviction 
with the court. This was almost 11 months after the appellant 
was arrested for the second offense and over 5 months after 
the notice of appeal in the lower court had been filed. 

It is true that this court should not be urged to 
reverse a judgment imposing an enhanced sentence upon a 


defendant based upon an appeal which was filed merely for ~ 


the purpose of defeating the intent of the second offender 


statute. However, it should be quite obvious that this 


court should not base its appellate review upon allegations 


of facts not under oath in appellate briefs. Under any 


circumstances, if this court is to take the view that the 
notice of appeal filed on the first conviction by the 
appellant is tainted, it should reverse the case for rehearing 
and the taking of testimony by the trial court on this issue. 
It is, however, urged that the general rule followed 
by the state courts providesthe realistic solution to the 
matter. First, a conviction on appeal cannot be used to 
impose an enhanced sentence. Second, the controlling time 
for determining when a conviction may be used for this 
purpose is the date of the final appellate judgment. Any 
other position would violate a convicted person's constitutional 
right of due process of law by utilizing a possible void 
conviction to impose a greater penalty. There is no prejudice 
to the government to require it to await the finality of 
appellate review, and such requirement would be consistent 
with the rule of strict construction in favor of the accused. 
Any other holding would make the validity of a sentence and 
the time a defendant spends in jail based upon a prior 
conviction on appeal a matter of chance. Neither the 


government at its own behest nor a convicted defendant should 


be placed in the position of acting upon a matter of 


chance. 
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